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ries v. Harrison, 30 Ark. 79 ; Selover v. Commercial, 7 Oal. 266 ; 
Price v. Sanchez, 8 Fla. 136 ; Smith v. Hewett, 13 Iowa 94, 96 ; 
Odell v. Lee, 14 Id. 411, 413), and that transfers between hus- 
band and wife shall be recorded: Jones, 19 Iowa 239, 240 ; Teague 
v. Downs, 69 N. C. 280, 287 ; Lewis v. Oaperton, 8 Gratt. 148, 
165 ; and it seems that general statutes which provide that " no 
property whereof the grantor shall remain in possession, shall pass 
as against his creditors unless by bill of sale duly recorded " (Md. 
It. C. 1878, sect. 45, p. 390), apply to all transfers between 
husband and wife where the grantor apparently remains in posses- 
sion. So that not only to meet the difficulty of proving delivery 
{Enders v. Williams, 1 Met. (Ky.) 346, 350 ;) but also to rebut 
the presumption of fraud (Ex parte Cox, L. R., 1 Ch. Div. 302, 
306 ; Ware v. Gardner, L. R., 7 Eq. 317, 321), transfers be- 
tween husband and wife should be by formal instrument duly 
recorded. 

David Stewart. 

Baltimore, Md. 



RECENT ENGLISH DECISIONS. 

Court of Appeal. 

WHALLEY v. LANCASHIRE AND YORKSHIRE RAILWAY CO. 

In consequence of an extraordinary rainfall water accumulated against an embank- 
ment of the defendants. Thereupon they cut trenches through the embankment 
and caused the water to flow on to the plaintiff 'e land. The act of the defendants was 
reasonably necessary for the protection of their property, but caused more damage 
to the plaintiff than if the water had been allowed to percolate the embankment. 
Held, on appeal, that the defendants were liable for the damage which, but for 
their act in cutting the trenches, would not have happened to the plaintiff. 

Appeal of the defendants from the judgment of Day, J., at 
trial. 

The defendants were the owners of a railway embankment 
standing on sloping ground. On August 30th 1883, owing to an 
extraordinary rainfall a quantity of water accumulated on the 
upper side of the slope against the embankment. In order to 
protect the embankment the defendants cut trenches through it, 
thereby causing the water to flow on to the plaintiff's land, which 
was on the lower side of the slope, and to do damage, in respect of 
which he brought an action against the defendants. 
Vol. XXXII.— 80 
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At the trial the jury found that the defendants cut the trenches 
and caused the water to flow over the land of the plaintiff; also, 
that the cutting the trenches was reasonably necessary for the 
protection of their property. The plaintiff claimed 196Z., but the 
damage was assessed by the jury at 126L, the difference repre- 
senting the damage which would have been caused to the plaintiffs 
if the defendants had not cut the trenches. 

Day, J., having entered judgment for the plaintiff on the find- 
ings, the defendants appealed. 

Charles Russell, Q. C, and Henn Collins, Q. C, for the appel- 
lants. 

Gully, Q. C, and Part, for the respondent. 

Brett, M. R. — In this case the defendants are the owners of a 
railway, and of an embankment on which it stands. They were 
probably authorized by statute to take from other people the land 
upon which the embankment stood, and to build and use the em- 
bankment as a railway embankment. The embankment stands 
upon sloping ground, so that upon one side of it the ground is 
higher than upon the other. An extraordinary storm of rain 
arose, by which the land on the upper side was flooded, and the 
body of water being stopped by the embankment, rested against it 
and endangered its safety. Thereupon the defendants cut trenches 
through the embankment, the necessary effect of doing which was 
that the water which had been resting against the upper side of 
the embankment passed through these openings in a different way 
from that in which it would have percolated the embankment, and 
by reason of its passing through in that way it damaged the plain- 
tiff 's land. The question is, whether the defendants are liable to 
the plaintiff. The jury, in effect, found that from the way in 
which they cut the embankment the water did more damage than 
if it had been allowed to percolate it. They also found that what 
the defendants did was reasonably necessary for the protection of 
their property. 

The proposition of the defendants is that when the water, by an 
extraordinary misfortune, had accumulated against their property, 
they had a right, in order to get rid of that misfortune, it being 
reasonable for the safety of their own property to do so, to take 
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active measures, the necessary effect of which was to injure their 
neighbor's property. Several cases were cited to enable us to 
arrive at the principle upon which to act. In some cases you may 
have property which is in such a position with regard to your 
neighbor's that it must be injured if he is to use his property at all 
in the natural way. Therefore your property is, in the course of 
nature, subject to a defect. If he may not use his property in the 
natural way, you have, by reason of the defect in your property, 
transferred the defect to him, because, if he does so use it, he will 
injure your property. A mine on a lower level than another is a 
property with a defect, for, unless the owner can prevent the upper 
mine being used in the ordinary way, his property must suffer 
from the consequence of its defective position. The law will not 
allow you to transfer to your neighbor the defect in your property, 
so that, if he uses his property in the ordinary and natural way, 
any damage which may thereby arise to you is solely due to the defect 
to which your property is subject, and he is not liable. Unless 
you can prevent that damage, by transferring it to your neighbor, 
your land must suffer from the natural consequence of its position. 
This was so in Menzies v. Breadalbane, 3 Bli. N. S. 414, where 
the land was so situated with regard to a river, that, if the river 
left the natural course, it would, in the course of nature, wash the 
land away. But you cannot alter the course of nature which has 
made your land of less value, and transfer that loss and defect to 
your neighbor's land, by doing something to cure that defect which 
must throw it upon his land. It seems to me that the mining cases 
and the case of Menzies v. Breadalbane go upon the same principle 
— viz., that a man has no right to cure the natural defect of his 
land by transferring it to the land of another. 

Then you come to another class of cases where an extraordinary 
danger threatens you. You have a right to defend yourself against 
such a danger before it has occurred and is completed, and you do 
prevent it by doing something which is to protect yourself. The 
danger is so far common that, if you do prevent it coming to you, 
it will happen to your neighbor. Then, for the protection of your 
property, you may prevent the danger happening to you, and, if 
the natural consequence of so doing is that it must happen to some 
one else, that is not your fault ; you have done an active act which 
is to protect yourself, and you are not answerable because that 
which has been diverted from you has done mischief to some one 
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else. That is laid down in the cases of Nield v. The London and 
North-Western Railway Co., L. R., 10 Ex. 4, and The King v. 
The Pagham Commissioners, 8 B. & C. 355. 

Now you come to the case where there is something which, 
being in existence, is injurious to your property. The question is 
whether if, by any active act of yours, you get rid of and cure that 
which has happened to you, and which, if things remain as they 
are, would not happen to your neighbor, you are not entitled to do 
something which will cause misfortune to your neighbor. It has 
been held that, if you bring something on to your own land, or, at 
all events, bring yourself into a position with regard to your pro- 
perty, so that, if you do not take precaution against what you 
have yourself done, injury will be caused thereby to your neighbor ; 
then, although you do not do any subsequent act, you are liable, if 
such injury has been caused, because you have put him in danger 
and have not guarded him against it — as, for instance, where you 
have brought on to your land water which, if it escapes, must injure 
your neighbor, you are liable, although the water has escaped 
without any subsequent act of yours. 

It was suggested that, if you have not brought the danger there, 
that makes a difference. So it does. If the water comes on to 
your land without any act of yours and breaks in on to your neigh- 
bor's land, I take it that you are not liable for its having passed 
over your land. Both have suffered from a common and extra- 
ordinary danger. But if, although you have not brought the 
danger on to your own land, an extraordinary danger has come 
there, which was a danger both to you and your neighbor, but has 
ceased as regards him and is complete as regards you, and if, by 
leaving the thing as it is, nothing will happen to him, and then, in 
order to get rid of the misfortune to yourself, you do something 
which is to transfer it to him, you are acting contrary to the well- 
known maxim that when you have a choice so to use your own 
property as not to endanger your neighbor's, you must not elect 
that use which will endanger his, but that which will not. This 
present case is a little more complicated, for that would solve the 
case if there had been no danger to the embankment, and the em- 
bankment would have stopped the water so that it would not have 
got on to part of the plaintiff 's land if the embankment had not been 
cut through. In that case it seems to me that, if you cut it through 
in order to get rid of the danger to your own property, you would 
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be liable. But here the water would have gone on to the plaintiff's 
land in another way, though, if it had been allowed to percolate 
the embankment, it would not have done him so much damage. 
Therefore the defendants have done something for the preservation 
of their property, and have thereby transferred their misfortune to 
the plaintiff, and they are therefore liable. 

But it is said that they are not liable because they have only 
used the embankment for the ordinary purpose of the railway, and 
therefore that the case is within the principle that the plaintiff had 
his land subject to a defeot on account of its neighborhood to the 
railway. If you have land near a railway which is subject to a 
defect arising from the ordinary user of a railway, you must suffer, 
and cannot recover ; but it is to my mind impossible to say that to 
cut through an embankment is the ordinary way of using a rail- 
way. Therefore the case comes within the more general proposi- 
tion, and an extraordinary misfortune had fallen upon the defendants, 
who, if they had allowed things to remain as they were, would have 
been the sufferers, but who, in order to get rid of that misfortune, 
did something which brought injury upon the plaintiff, and for so 
doing they are liable according to all rules. I am therefore of 
opinion that the judgment appealed from was right, and should be 
affirmed. 

Baggallay, L. J. — I agree so entirely with the classification by 
the Master of the Rolls of the principles applicable to cases more or 
less resembling the present one, that I shall say nothing more on 
that point, but confine my observations to the application of the 
principles to the circumstances of the case in question. [His lord- 
ship stated the facts and continued :] We find that the defendants 
had not prevented the flood coming upon their land. When they 
found the water on their land they might have left it to take its 
course, in which case I do not think that if the plaintiff had suffered 
damage, he could have had any right against the defendant. But 
when they took upon themselves to do what they thought best, 
they had to take the risk of that which they did which was found 
by the jury to have damaged the plaintiff. I think that is the 
result of an application of the above principles. I am, therefore, 
of opinion that the appeal must be dismissed. 

Lindlbt, L. J. — I am of the same opinion. I do not feel a 
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difficulty in deciding the particular case, but it is difficult to enun- 
ciate a principle common to this and other cases. This is a case 
in which the defendants made an embankment, against which water 
accumulated after an unusual rainfall to the extent that it was 
dangerous not to do something or other. In order to save the 
embankment they cut trenches in it, and turned the water so as to 
damage the land of the plaintiff, to whom they have not paid com- 
pensation. Certainly, it is surprising that if the defendants are 
not liable for so using their land as practically to send water on to 
their neighbor's land, there is no authority to support that propo- 
sition. Prima facie, it is for the defendants to justify what they 
have done, and it is material to consider that they cannot find 
any authority. It is said that the mining cases are an authority. 
I cannot see that they are. The difference has been pointed 
out by the Master of the Rolls, and also by Cotton, L. J., in 
Hurdman v. North- Eastern Railway Co., 3 C. P. Div. 168, 
where he says, at p. 174 : " But excavating and raising the min- 
erals is considered the natural use of mineral land, and these 
decisions are referable to this principle, that the owner of land 
holds his right to the enjoyment thereof, subject to such annoyance 
as is the consequence of what is called the natural user by his 
neighbor of his land, and that when an interference with this enjoy- 
ment by something in the nature of nuisance (as distinguished from 
an interruption or disturbance of an easement or right of property 
in ancient lights, or the support for the surface to which every 
owner of property is entitled), is the cause of complaint, no action 
can be maintained if this is the result of the natural user by a 
neighbor of his land." It appears to me that this case is not 
analogous to those, but rather to the cases of Menzies v. Breadal- 
lane and Neild v. London and North- Western Railway Co. It 
seems to me to be established by those cases that, if an extra- 
ordinary flood is coming upon a man's land, he may, in order to 
protect his land, turn it away, and that he is not responsible for 
the consequences, even though his neighbor may be injured. The 
case of R. v. The Pagham Commissioners is another step in the 
same direction. There is a difference between the cases where 
the damage is caused by way of protection from injury which has 
not happened and where injury has occurred. The squib case, 
mentioned in the judgment of Gould, J., in Seott v. Shepherd, is, 
in point of principle, nearer to this one. 
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One must look to the broad question whether the owner of land 
on which, without any act on his part, there has occurred a sudden 
accumulation of water, is at liberty actively to let it go off on to 
the land of his neighbor without compensating him, and whether 
he is justified on the ground that it was to save his property. 
There is no authority to support that. It appears to me that the 
general rights and duties of landowners are against that. In my 
view, the decision appealed from was right, and the appeal must be 
dismissed. 

Brett, M. R, — I do not adopt the distinction drawn by the 
counsel for the respondent between operations underground and on 
the surface. I think that, if my property is so situated with 
regard to the property of a neighbor that, by an ordinary act of 
agricultural process, he makes a natural drain through which an 
ordinary flood sends water on to my land, my land would be sub- 
ject to that defect, and I could not recover. With regard to the 
case of the squib, in my opinion it can only be upheld on the view 
that the squib is, in such a case, a danger to all, and is never in 
the possession of any one, and that, by throwing it out of the coach, 
the man is only preventing it coming into his possession. 

Appeal dismissed. 

The subject of surface water and the Many courts hold that surface water 
rights and liabilities of landowners in differs entirely from running water col- 
respect to the same has been much con- lected in a natural stream or flow, and 
sidered of late in the American courts, that every landowner has a right either 
resulting in considerable difference of to detain such water on his own premises 
opinion among them. For while there for his own use, or to obstruct its flow 
is a substantial agreement upon the pre- on to his land by embankment or other- 
cise point involved in the principal case, wise, and thereby flow it back upon his 
viz., that surface water cannot be arti- neighbor above, and without any legal 
ficially gathered into a stream or flow, liability in either case. This view is 
and so conducted by an artificial channel strongly supported by the following 
upon an adjoining landowner to his among many other eases : Gannon v. 
injury: (See Dickinson v. Worcester, 7 Hargadon, 10 Allen 106; Luther v. 
Allen 19; Butler v. Peck, 16 Ohio St. Winnisemmet Co., 9 Cush. 171 ; Frank- 
334; Pettigrew v. Evansville, 25 Wis. tin v. Fisk, 13 Allen 211 ; Morrill v. 
223, and many other cases;) yet the Hurley, 120 Mass. 99; Buffum v. Har- 
authorities do not agree as to the rights ris, 5 R. I. 243 ; Bowlsby v. Speer, 31 
and liabilities of the parties, while and N. J. Law 352 ; Hoyt v. Hudson, 27 
so long as the water continues to be Wise. 656. Taylor v. Fickas, 64 Ind. 
mere surface water, in precisely its nat- 168, is a late and very valuable case on 
nral fall or condition, unaffected by this point, 
artificial causes. And by "surface water" in these 
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cases, is meant not only what comes from 
falling rains or melting snows, but also 
such as, oozing from the ground, or bub- 
bling up from gentle springs finds its 
way over the surface or among the loose 
tussocks, but is not gathered into a 
stream or volume with a channel, bed 
and banks. It is the latter circumstance 
which emphatically changes the flow 
from that of surface water to a water- 
course, the law of which is so entirely 
different. See Luther v. Winnisimmet 
Co, 9 Cush. 171 ; Ashby v. Wolcott, 10 
Id. 195 ; Shields v. Arndt, 3 Green Ch. 
E. 246. 

On the other hand it is often held 
that surface water cannot be detained or 
set back upon an upper proprietor, any 
more than a natural stream, and that the 
same rules apply to both : and such has 
been said to be the civil law on this sub- 
ject. See as supporting this view — 
especially in farming lands : Ogburn v. 
Conner, 46 Cal. 346 ; repudiating the 
Massachusetts rule on this subject. See 
also, Gillham v. Madison County R. R. 
Co., 49 111. 484; Gormley v. Sanford, 
52 Id. 161 ; Porter v. Durham, 74 N. 
C. 767 ; Adams v. Walker, 34 Conn. 
466. That such was the civil law is 
abundantly shown by the cases of Latti- 



more v. Davis, 14 La. 161 ; Hays v. 
Hays, 19 Id. 351 ; Bowman v. New 
Orleans, 27 La. Ann. 501. Indeed the 
Louisiana code seems to expressly pro- 
vide for such a case. 

A somewhat intermediate view seems 
to have prevailed in Swett v. Cutis, 50 
N. H. 439, in which it was held that a 
landowner's right to obstruct water not 
gathered into a stream but spreading over 
the surface in the season of heavy rains 
or melting snows, depends upon the 
reasonableness of such a use of his land 
in each particular case ; and that in 
determining this question all the circum- 
stances of the case would of course be 
considered, and among them the nature 
and importance of the improvements 
sought to bo made, the extent of the 
interference with the water, and the 
amount of injury done to the other land- 
owners, as compared with the value of 
such improvements, and also whether 
such injury could or could not have been 
originally foreseen. This is applying 
substantially the same rule to surface 
water as to percolating water, as laid 
down in the important case of Bassett 
v. Salisbury Manuf. Co., 43 N. H. 569, 
and certainly has much to commend it. 
Edmund H. Bennett. 
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Supreme Court of Nebraska. 

GLEASON v. GLEASON. 

Mere rudeness of language, petulance of manner, austerity of temper or even 
occasional sallies of passion, if they do not threaten bodily harm, do not constitute 
legal cruelty. 

Appeal from Fillmore County. 

J. H. Bushton $■ W. J. Lamb, for plaintiff. 

P. J. Maule £ J. W. Eller, for defendant. 

Maxwell, J. — This action was brought by the plaintiff against 
the defendant in the District Court of Fillmore County, for a 



